STATE OF WASHINGTON
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Enclosed you will find the Director’s Findings, Conclusion, and Final Decision on the petition filed by
the Washington Blueberry Commission to amend the Blueberry Marketing Order, WAC 16-550. Here is
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The Director’s Final Decision is to conduct a referendum on the proposed amendments to the Marketing
Order. A ballot on the proposal will be mailed to all blueberry producers on the list of affected producers
on or about June 30, 2006. Based on RCW 15.65.140 and 15.65.160, the percentages to pass a
referendum on amendments to a Marketing Order are:

1. Ofthose producers eligible to vote, af least 65 percent by nmumber and at least 51 percent by
volume of production must vote “yes”': OR

2. Of those producers eligible 1o vote, at least 51 percent by number and at least 65 percent by
volume of production must vote “yes”; OR

3. Ofthose voling, 60 percent or more by number and 60 percent or more by volume of production
must vote “yes”,

If the referendum results approve the proposal, the proposal will be adopted on or about August 14, 2006

and will become effected September 14, 2006. If the referendum results defeat the proposal, no further
action will be taken on the petition.
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The Director will count the votes from those affected producers listed on the List of Affected Producers,
as maintained by the Commission, to determine whether the referendum has passed. Under RCW
15.65.295, affected producers have the responsibility to ensure that their correct address and production
information for the last three vears is filed with the Commission. If you have a change of address or wish
to confirm the information on file with the Commission, please contact the Washington Blueberry
Commission, 15903 Bow Hill Road, Bow, Washington 98232, (360) 766-6150 as soon as possible.

Enclosure: Final Decision
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BEFORE THE DIRECTOR OF THE
WASHINGTON STATE DEPARTMENT OF AGRICULTURE

Proposal to Amend the Washington Blueberry ) Findings, Conclusion, and
Commission Marketing Order (WAC 16-550) ) FINAL DECISION
)

INTRODUCTION

This document is a summary of the proposal to amend the Washington Blueberry Commission Marketing
Order. It contains background information on the need for the amendments, summarizes the process that
has been followed, recaps the testimony at the public hearing, lists the Director’s findings, and
recommends the proposal be sent to a referendum of Blueberry producers.

BACKGROUND AND TECHNICAL REPORT

On June 25, 2001, the U.S. Supreme Court issued a decision that called into question the ability
of a Commodity Commission that is established and operated in the way most of Washington’s
Commodity Commissions are, to continue to engage in their usual activities and to require
producers to pay assessments for generic advertising and promotion.

In the case of United Foods, Inc. vs. United States, the U.S. Supreme Court held that the
mandatory assessment to fund a generic advertising program under the Mushroom Promotion,
Research, and Consumer Information Act was a violation of the First Amendment because it
required producers to pay for a message that they may not agree with. This decision was a shock
to agriculture across the country as it had been assumed that the funding of generic promotions
with mandatory assessments was settled four years earlier when the Court rejected a First
Amendment challenge to a similar program in Glickman vs. Wileman Bros. & Ellioft, Inc. In
Glickman vs. Wileman, the Court rejected the First Amendment argument by saying that the
advertising program in question was constitutional because it was part of a comprehensive
scheme of regulation for the agricultural commodities.

While the 2001 Supreme Court decision only applied to the national Mushroom Council’s
advertising program, the Cowt’s ruling raised questions about its potential impact on other state
and federal marketing orders carrying out similar activities. Since the United Foods decision, a
number of state and federal marketing orders around the country have been challenged on First
Amendment grounds.

On March 31, 2003, the Federal District Court for the Eastern District of Washington (Judge Ed
Shea) ruled that the mandatory Apple Commission assessments are unconstitutional because they
violate the First Amendment. In essence, the Court ruled that certain apple growers were being
required to pay for a message that they do not agree with.



The Apple Commission argued that it should not be subject to challenge under the First
Amendment because the commission is part of the state government and is entitled to
"government speech” protections because it speaks the message of Washington government with
regard to the positive qualities of Washington apples. But the Court disagreed.

In reviewing the court rulings, the Director of Agriculture and the current Commodity
Commissions determined it would be in the best interests of Washington’s agricultural producers
and industries, our rural communities, the state’s economy, and the citizens of the state for
Commodity Commissions to continue to exist in Washington. Based on the ruling against the
Apple Commission, the Commodity Commission laws, RCW 15.65 and 15.66, needed to be
amended.

Amendments to the Commodity Commission laws were modeled in response to the United
Foods decision, the Wileman decision, the Apple Commission decision, and a decision involving
the Federal Beef Act. The Federal Beef Act withstood a IFFirst Amendment challenge in a federal
district court case in this circuit because the court determined that the National Beef Board was
speaking on behalf of the government when it promoted beef and beef products.

Government is free to speak without being subject to First Amendment challenges. Legislation
was written in 2002 and 2003 to increase Department of Agriculture oversight of Commodity
Commissions to strengthen the position that Washington’s Commodity Commissions are entitled
to government speech protection because they speak the message of Washington government
with regard to their particular commodity, and to update the statutes. The Washington
Legislature passed the amendments. The amendments to the Commodity Commission laws:

1. Clarify the intent of the legislature in authorizing and establishing Commodity
Commissions and including them in the existing comprehensive regulatory scheme of
agriculture.

2. Expand a Commodity Commission’s potential purposes for existing (such as fo be
involved in commodity related matters such as irrigation, processing, transportation,
handling, or assist with pest control, eic.).

3. Affirm that Washington Commodity Commissions have the authority, with oversight by
the Director, to speak on behalf of Washington state government on commodity and
commodity-related issues (i.e. promotion, marketing, education).

4. Provide for the appointment of a majority of Commodity Commission board members by
the Director of Agriculture.

5. Provide that the Director of Agriculture is a voting member of a Commission board.

6. Authorize the Director to review and approve a Commission’s budget, project, and
program.

7. Reiterate the importance of the Commission’s role for the state of Washington.

8. Update and clarify various provisions of RCW 15.65 and 15.66, including those relating
to issuing, amending, and terminating a Marketing Order and record keeping.

9. Authorize Commodity Commissions to take on additional powers and duties, if they
choose to.

Current Commodity Commission Marketing Orders no longer match the law they were adopted
under. Therefore, proposed amendments to the WA Blueberry Commission’s Marketing Order
will bring it in line with the Commodity Commission laws. The proposed changes will also add
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additional powers and duties that the Commission believes will be of benefit to its industry and
Washington’s rural communities. The proposed amendments will restructure the Commission so
that it can speak on behalf of Washington state government and will implement administrative
changes.

The specific amendments to the Marketing Order are shown in Attachment “A.”

PROCEDURAL STEPS

This matter came before the Director of the Washington State Department of Agriculture (WSDA)
pursuant to a petition filed by the Washington Blueberry Commission requesting amendments to the
Commission’s Marketing Order (WAC 16-550) under the authority set forth in RCW 15.65, Washington
State Agricultural Commodity Boards Act.

On February 14, 2006, WSDA f{iled with the Washington State Code Reviser a Notice of Proposed
Rulemaking (CR-102) requesting comments on the proposed Marketing Order amendments. The notice
was published in the Washington State Register on March 7, 2006 (WSR #06-05-097).

Also, on March 7, 2007, a notice about the petition to amend the Marketing Order and notice of the public
hearing on the proposed amendments was mailed to affected Blueberry producers and interested parties.
A Notice of Public Hearing was published in the Bellingham Herald on March 7 and 8, 2006 and the
Columbian on March 8 and 9, 2006

Pursuant to RCW 15.65.070, a public hearing was held on March 30, 2006, beginning at 1:00 p.m. at the
WSU Research & Extension Center, Allmendinger Center, 7612 Pioneer Ave. E., Puyailup, WA. Written
comments on the proposal were accepted through the close of business (5:00 p.m.) on March 30, 2006.

TESTIMONY ON AMENDMENTS

Under RCW 15.65.070 through 15.65.170 and RCW 34.05, Administrative Procedure Act, the
Department collected testimony to determine whether affected producers or interested parties supported
the proposed amendments to the Washington Blueberry Commission Marketing Order.

Supporters of the proposed amendments provided the following comments:

WSDA received no comments opposed to the proposed amendments.

A total of three individuals signed in at the hearing. Out of those three, no person provided oral
testimony. WSDA received no written testimony on the proposed amendments. A tally of the attendance
at the hearing on the proposed amendments are as follows:

e Ofthe 3 individuals who signed in at the hearing and who did not provide testimony:
3 supported the proposed amendments
0 opposed the proposed amendments
( indicated no position

o No individuals provided oral testimony.



RECOMMENDED DECISION

On April 20, 2006, The Director of WSDA issued the following Recommended Decision on the proposal:

The proposal to amend the Washington Blueberry Commission Marketing Order (WAC 16-550) will be
sent to a referendum pursuant to RCW 15.65.160. A ballot will be mailed to all Blueberry producers on
the list of affected producers.

If the referendum results approve the proposal, the proposal will be adepted on or about August 14, 2006
and the proposal will become effective September 14, 2006. If the referendum results defeat the proposal,
no further action will be taken on the petition.

OBJECTIONS FILED WITH THE DIRECTOR

Under RCW 15.65.110 all interested parties had from April 20, 2006 to May 10, 2006 to file objections or
exceptions to the Recommended Decision with the Director. No objections were filed with the Director
in opposition to the proposed Marketing Order amendments or the Recommended Decision.

FINDINGS AND CONCLUSION

Based on the entire record, including facts, testimony, and evidence presented and received at the public
hearing, any written comments that may have been received by WSDA, information relating to the 2002
and the 2003 amendments to chapter 15.65 RCW and matters of which the Director may take official
notice under RCW 15.65.100, including the history and background of the Washington Blucberry
Commission and the decisions and settlement agreement in Washington State Apple Advertising
Commission v. Jack Nickell Orchards, LLC, et al., the Director makes the following findings and
conclusion:

1. The Washington Blueberry Commission was formed under a Marketing Order approved by a vote of
the affected producers pursuant to the Washington State Agricultural Commodity Boards Act
(Chapter 15.65 RCW) that became effective on June 15, 1969,

2. The Marketing Order establishing the Washington Blueberry Commission (WAC 16-550) currently
provides the following purposes:

WAC 16-550-030 Murketing order purposes. The order is to promoie the general welfare of the
state, to enable producers of blueberries to help themselves establish orderly, fair, sound, efficient,
unhampered marketing; facilitate cultural and harvesting improvements, and regulate unfair trade
practices within the industry.

(1} To carry out the purposes of the order, the board may provide for a program in one or more of
the following areas:

(a) Establish plans and conduct programs for advertising, sales, promotion and/or other programs
for advertising, sales, promotion and/or other progranmis for mainiaining present markets and/or
creating new or larger markets for blueberries. Such programs shall be directed toward increasing
the sale of blueberries without reference to any particular brand or trade name and shall neither
make use of false or unwarranted claims in behalf of blueberries nor disparage the quality, value,
sale or use of any other agricultural commodity.

(b) Provide for research in the production, processing and/or marketing of blueberries and expend
the necessary funds for such purposes. Insofar as practicable, such research shall be carried on by
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experiment stations of Washington State University, but if in the judgment of the board, said
experiment stations do not have the facilities for a particular project or if some other research agency
has betier facilities therefor, the project may be carried out by other research agencies selected by
the board.

(c) Provide by rules and regulations for:

(i) Establishing uniform labels and labeling requirements for blueberries or any products thereof,
requiring producers, handlers and other persons to conform to standards for the placing of labels,
trademarks, insignia or brands on containers or packages. Provided, That all licensed blucberry
dealers and brokers are entitled to use on the face of their product any particular trademark,
insignia, brand or label that they may now have or will have. That established brands, labels,
irademarks or insignias may be properly used in selling or commercially disposing of blueberries and
blueberry products or in offering the same for sale, advertising and/or delivering said blueberries or
blueberry products;

(ii) Providing for inspection and enforcement to ascertain and effectuate compliance,
(iii) Establishing rules and regulations respecting the foregoing,

(d) The board may authorize use of any money received and of any persons employed thereunder
for legal proceedings, of any (ype and in the name of any person, directed to enforcement of this or
any other law in force in the state of Washington relating (o the prevention of unfair trade practices.

(e) Provide for marketing information and services to affected producers, for the verification of
grades, standards, weights, tests and sampling of quality and quantity of blueberries purchased by
handlers from affected producers.

Pursuant to RCW 15,65, the Washington Blueberry Commission filed a petition requesting
amendments to the Commission’s Marketing Order (WAC 16-550} on January 17, 2006.

Pursuant to RCW 15.65 and RCW 34.05, WSDA issued notices, held a hearing, and collected
testimony to determine whether affected producers or interested parties supported the proposed
amendments to the Washington Blueberry Commission Marketing Order.

Although only a small segment of the industry chose to attend and did not comment at the public
hearing, the Director finds that the majority of those attending the hearing supported the proposed
amendments to the Washington Blueberry Commission Marketing Order.

The Director finds that even though the proposed amendments take some of the power to directly run
the Commission away from the Commission’s board by giving oversight responsibilities to the
Director, the current state of the law and the challenges to Commodity Commissions make it
necessary to do so, so that the Commission can continue to engage in the full range of activities
authorized in the Marketing Order.

The Director finds that it is appropriate to include the proposed amendments that are detailed in
Attachment “A” in the proposal to amend the Marketing Order:

e New Section WAC 16-550-005, Marketing Order for Washington blueberries -- Policy statement.
» New Section WAC 16-550-006, Marketing Order purposes.

o Amend WAC 16-550-010, Definitions.

e Amend WAC 16-550-020, Blueberry commodity board.

e  Amend WAC 16-550-040, Assessments and collections.
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e Amend WAC 16-550-060, Termination of order,
e Repeal WAC 16-529-030, Marketing order purposes.

8. The Director finds that it is in the best interest of the Blueberry industry and the public interest that
the Blueberry industry remains a viable agricultural industry in Washington State.

9, The Director concludes that the evidence and the record support a finding that the proposed
amendments effectuate the declared policies and purposes of RCW 15.65 and WAC 16-550.

FINAL DECISION

NOW, THEREFORE, based on the entire record in this matter, the Director enters the following
Recommended Decision:

The proposal to amend the Washington Blueberry Commission Marketing Order (WAC 16-550) will be
sent to a referendum pursuant to RCW 15.65.160. A ballot will be mailed to all Blueberry producers on
the list of affected producers.

If the referendum results approve the proposal, the proposal will be adopted on or about August 14, 2006

and the proposal will become effective September 14, 2006. If the referendum results defeat the proposal,
no further action will be taken on the petition.

DATED this 5th day of June 2006.

Gl o 58t
Valoria H. Loveland, Director—
Washington State Department of Agriculture




ATTACHMENT A

b

PROPOSED RULE MAKING

CR-~102 (June 2004)

(Implements RCW 34.05.320)
Co NOT use for expedited rule making

Agency: WA State Department of Agriculture

] Preproposal Statement of Inquiry was filed as WSR

[ ] Proposal is exempt under RCW 34.05.310(4).

[ ] Expedited Rule Making--Proposed notice was fited as WSR

s or Original Notice
(1 suppiemental Notice to WSR

[} Continuance of WSR _

;or

16-550 WAC

Title of rule and other identifying information: (Describe Subject) Washington Blueherry Commission Marketing Order ~ Chapier

Hearing location{s):

WSU Rescarch & Extension Center
Atlmendinger Center

7612 Pioncer Way B

Puyatlup, WA

Date: March 30, 2006 Time: 1:00 p.m.

Submit written comments fo:
Name: Deborah Axelson, Commodity Commission Coordinator
Address: WA State Dept. of Agriculure
PO Box 42560
Olympia, WA 98504
e-mait daxclsonfdasr. wigov
by (date}: Mareh 30, 2006 - 5:001.m.

Date of intended adoption:  August 14, 2006
{Note: This is NOT the effective date)

Assistance for persons with disabilities: Contact
Rochglie Painter af {360) 902-2060 by March 24, 2006,
TTY: (360) 902-1996

aflected by the proposed amendments:

¢ New Section WAC 16-550-000, Markeling order purposes,
e Amend WAC 16-350-010, Delinitions.

o Amend WAL 16-550-020, Blueberry eommodity board.

e Amend WAC 16-530-040, Assessiments and collections.

e Amend WAL [6-550-060, Termination of order,

«  Repeal WAL 16-529-030, Marketing order purpases.

with RCW 15.65.050.

Purpose of the proposal and its anticipated effects, including any changes in existing rules: During past Jegisiative sessions,
significant ameadments were snade to the Washington Blucherry Commission’s enabling statute, ROW 15.63. These statutory changes prompied
the proposed amendinent o WAC 16-550. The proposed amendments expand the Commission’s peliey and purpose statements, updale the
definitions, update the commission member selection process, add additional pawer and dutics (o benefit the industry, update meeting and
administrative procedures, and expand the Commission™s information and cducation role. These proposed amendments are inteaded 1o achicve
consistency with the statute, as well as, improve the veadability and clarity of the Marketing Grder. The following Marketing Order sections ars

o Now Scetion WAC 16-550-003, Markeling order for Washington blucberries -- Policy stalenent,

Reasons supporting proposal: The proposed muendments are inlended (o make the Marketing Order consistent with tie Conmmodity
Comission enabling statute, RCW 15.65, and 10 implement the petition received from the Washington Blucherry Commission in accordance

Statutory authority for adoptionm RCW 15.65.047, 15.65.050 and
chanter 34.05 RCW

Statute being implemented: Chapter 15.65 RCW

Is rule necessary hbecause of a:
Federat Law?

Y >
Federal Court Decision? ] Yzz 4 ﬁg
acision? =
State Court Decision? | Yes 53 No

if yes, CITATION:

DATE
Februaty 14, 2000

NAME ({type or print}
Wiltiam E. Brookresop |

SIGNATU RW%; ?/;?/%/77 S—

TITLE
Deputy Dircetor

CODE REVISER USE ONLY

i




(COMPLETE REVERSE SIDE)

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters:

Any rule proposat that results from this rulemaking process will not be adopted unless the proposed rules are also approved in a
referendum of affected blueberry producers conducted pursuant to RCW 15.65.

Name of proponent: (person or organization) Washington Blucberry Commission [ Private

E:! Pubiic
5 Governmental

Name of agency personnel responsible for:

Name Office Location Phana
Drafting...cocon. Deborah Axelson Olympia, WA {360} 902-1802
“implementation.... WA Blueberry Commission and  Bow, WA T s (360} 766-6150 ]
_______________________ Department of Aerieulture. .. Olympia, WA .. (360)%02-1802 |
Enforcement........ Same as above. Same as above. Same as above.

Has a small business economic impact statement been prepared under chapter 19.85 RCW?
{3 Yes. Aftach copy of small business economic impact statement.

A copy of the staterment may be obtained by contacting:
Name:
Addrass:

phong ( )
fax { )
e-rnail

B& No. Explain why no statement was prepared.,
Any adoption of amendments to WAC 16-550 would ultimately be determined by a referendum vote of the affected parties. A formal
smail business economic impact statement under RCW 19,85 is not required because of the exemption granted in RCW 15,65.570¢2).

Is a cost-benefit analysis required under RCW 34.05.3287

[LlYes A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:

phone ( )
fax ( }
e-mail

No:  Please explain: The Departraent of Agriculture and the Washington Blucberry Commission are not named agencies in
RCW 34.05,328(5)(a)(i).




NEW SECTION

WAC 16-550-005 Marketing order for Washington blueberries--
Policy statement. (1) The marketing of blueberries within this
state 1 in the public interest. It is wvital to the continued
econcmic well-being of the citizens of this state and their general
welfare that its blueberries be properly promoted by:

(a) Enabling producers of blueberries to help themselves in
establishing orderly, fair, sound, efficient, and unhampered
marketing, grading, and standardizing of the blueberries they
produce; and

{b) Working towards stabilizing the agricultural industry by
increasing consumption of blueberries within the state, the nation,
and internationally.

(2) That it is in the overriding public interest that support
for the blueberry industry be clearly expressed, that adequate
protection be gilven to the industry and its activities and
operations, and that blueberries be promoted individually and as
part of a comprehensive agricultural industry to:

{a} Enhance the reputation and image of Washington state's
blueberries.

{b} Increase the sale and use of Washington state‘s
blueberries in local, domestic, and foreign markets.

(¢} Protect the public by educating the public in reference to
the quality, care, and methods used in the production of Washington
state's blueberries.

{d) Increase the knowledge of the health-giving qualities and
dietetic value of Washington state's blueberries and products.

(e} Support and engage in programs or activities that benefit
the planting, production, harvesting, handling, processing,
marketing, and uses of blueberries produced in Washington state.

(3) The director is authorized to implement, administer, and
enforce chapter 15.65 RCW through the adoption of this marketing
order,

(4) The Washington state blueberry commodity board exists
primarily for the benefit of the people of the state of Washington
and itsg economy, and with oversight by the director, the board is
authorized to speak cn behalf of Washington state government with
regard to blueberries under the provisions of this marketing order.
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NEW SECTION

WAC 16-550-006 Marketing order purposes. This marketing
order is to promote the general welfare of the state and for the
purpose of maintaining existing markets or creating new or largexr
local, domestic, and foreign markets; or increasing production
efficiency, ensuring & fair regulatory environment;: or increasing
per capita consumption of blueberries in Washington state. The
Washington state blueberry cowmodity board is designated by the
director to conduct the following programs in accordance with
chapter 15.65 RCW:

(1) To carry out the purposes of the order, the board may
provide for a program in one or wmore of the following areas:

{a) Establish plans and conduct programs for marketing, sales,
promotion and/or other programs for advertising, sales, prownotion
and/or other programs for maintaining present wmarkets and/or
creating new or larger markets for blueberries. Such programs
shall be directed toward increasing the sale of blueberries without
reference to any particular brand or trade name and shall neither
make use of false or unwarranted claims in behalf of blueberries
nor disparage the quality, wvalue, sale or use of any other
agricultural commodity. The board may also engage in cooperative
efforts in the domestic or foreign marketing of blueberries.

(b) Provide for research in the production, processing,
irrigation, transportation, handling, and/or marketing of
blueberries and expend the necessary funds for such purposes.
Insofar as practicable, research shall be carried on by experiment
stations of Washington State University, but, if in the judgment of
the board, said experiment stations do not have the facilities for
a particular project or if some other research agency has better
facilities therefor, the project may be carried out by other
research agencies selected by the board.

{¢) Provide by rules for:

(1) Bstablishing uniform labels and labeling requirements for
blueberries ox any products thereof, requiring producers, handlers
and other persons to conform to standards for the placing of
labels, trademarks, insignia or brands on containers or packages:
Provided, That all licensed blueberry dealers and brokers are
entitled to use on the face of their product any particular
trademark, insignia, brand or label that they may now have or will
have. That established brands, labels, trademarks or insignias may
be properly used in selling or commercially disposing of
bilueberries and blueberry products ox in offering the same for
sale, advertising and/or delivering said blueberries or blueberry
products;

(ii) Providing for inspection and enforcement to ascertain and
effectuate compliance.

(d) The board may authorize use of any mcney received and of
any persons employed thereunder for legal proceedings, of any type
and in the name of any person, directed to enforcement of this or
any other law in force in the state of Washington relating to the .
prevention of unfair trade practices.
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(e} Conduct programs for the purpose of providing information
and education inciuding:

(i) Marketing information and services for producers of
blueberries for the verification of grades, standards, welightg,
tests, and sampling of quality and quantity of blueberries
purchased by handlers from affected producers.

(ii} Information and services enabling producers to meet their
resource conservation objectives.

{iii) Blueberry-related education and training.

{(f) Subject to the provisions of the act, provide information
and communicate on matters pertaining to the production,
irrigation, processing, transportation, marketing, or uses of
blueberxries produced in Washington state to any elected official or
officer or employee of any agency.

(2) The director shall approve any plans, programs, and
projects concerning:

{a) The egtablishment, igsuance, effectuation, and
administration of programs authorized under this =section for
advertising and promotion of blueberries.

(b) The establishment and effectuation of wmarket research
projects, market development projects, or both to the end that
marketing and wutilization of the affected commodity may be
encouraged, expanded, improved, or made more efficient.

AMENDATORY SECTION (Amending Order 2068, filed 12/13/90, effective
1/13/91)

WAC 16-550-010 Definitions of terms. Definiticns for terms
used in this chapter are alge found in chapter 15.65 ROCW,
Washington State Agricultural Commedity Beards Act, For the
purpose of this marketing order, _the following additiocnal
definitions shall apply:

{1) "Director® means the director of agriculture of the state
of Washington or his or her duly appointed representative.

(2) "Department"” means the department of agriculture of the
state of Washington.

(3) "Act" means the Washington State Agricultural ( (Brabling
Eet-of-1+963) ) Commodity Boards Act or chapter 15.65 RCOW,

{4) "Person" means any ( (person)) individual, firm,
( (assoetatiorr—or)) corporation, ljimited liability company. trust,
aggocgiaticn, partnership, sogiety. or any other organization of
individuals, or any unit or agency of local or state government .

(5) "Affected producer" or “"producer’® means any person who
produces blueberries in commercial quantities in the state of
Washington, or who sells or stores blueberries in the state of
Washington for fresh market or for processing. "To produce' meansg
to act as a producer., For the purposes of the blueberrv marketing
order, "producer' shall inglude bailees who contract to produce or
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grow any agricultural product ¢n benalf of a bailor who retains
title to the geed and its resulting agricultural product or the
aaricultural product delivered for further production or increasge.

(6) "Commercial quantity" meang any blueberries produced, or
stored, for a wmarket by a producer in any calendar year.

(7) "Handler! means any person who acts as principal or agent
or otherwise in processing, selling, wmarketing, storing, or
distributing blueberries not produced by him/her. VHandler” does
not dnciude a common carrier used Lo transport an_ agricultural
commodity. "To handle" means to a¢lt as a handler.

(8} "Blueberry commodity board® hereinafter referred to as
"hoard" or "commission'” means the commodity board formed under the
provisions of WAC 16-550-020 of this blueberry order.

{9) *"Blueberries" means and includes all kinds, varieties, and
hybrids of "vaccinium corym bosum" and "vaccinium australe® grown
and marketed in the state of Washington.

{10) "Marketing season' or "fiscal year'" means the twelve-
month period beginning ((with—JFury)) January 1 ((of—any—vyear)) and
ending ({{witirthe—tast—day of—Fume—following) ) December 31, beth
datesg being inclusive.

{11} "Producer-handler" means any person who acts both as a

producer and as a handler with respect to blueberries. A producer-
handier shall be deemed to be a producer with respect to the
blueberries which he/she produces and a handler with respect to the
blueberries which he/she handles, including those produced by
himself/herself.

{12} "Affected area' means the state of Washington.

{(13) "Sell" includes offer for sale, expose for sale, have in
possession for sale, exchange, barter or trade.

{(14) "Affected unit" means one pound net of blusberries.

AMENDATORY SECTION {Amending WSR 00-10-022, filed 4/24/00,
effective 5/2%/00)

wWAC 16-550-020 Blueberry commodi ty board. (1)
Adninistration. The provisions of this order and the applicakle
provisions of the act shall be administered and enforced by the
board as the designee of the director.

(2) Board membersghip.

(a} The board shall consist of geven members. Six members
ghall be affected producers appeoinied or elected as provided in
this ((articte)) gection. The dirsctor shall appoint one member of
the board whe is neither an affected producer nor a handler to
represent the ((department—end-the-public)) director. The position
representing the director shall be a vobting member,

{i) Director-appointed affected producer positions on the
board shall be designated as positions two, four and six.

{ii) Elected affected producer positions on the board ghall be
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degignated as pogitiong one, three and five.

{(iii) The position representing the director who is neither an
affected producer nor a handler ghall be designated as position
gseven.

{b} For the purpose of nomination,_ appcintment, and election
of producer members of the board, the affected area shall be the
entire state of Washington.

{3) Board membership qualificaticns. The ((affected))
producer members of the board {(siweEI)) must be practical producers
of blusberries and {((sk=3t)) each mugt be a citizen{(=}} and
regident ( (=)} of {(the)) this state ((ofWashimgton)), over the age
of ((twenty=ftve)) eighteen vyears, ((each—of-whor—is—ardtteas))..

Bach producer board member must be and have been actually engaged
in producing blueberries within the state of Washington for a
period o©f five vyears and has, during that time, derived a
gubstantial portion of his/her income therefrom and ((who)) is not
engaged in business, directly or indirectly, as a handier or other
dealer.

(4) Term of office.

() The term of office for members of the board shall be three
years and one-third of the membership as nearly as possible shall
be elected each vyear.

{b) Membership positions on the board shall be degignated
numerically; affected producers shall have positions one through
six and the member ({appoimted—by)} representing the director
position seven.

{c} The term of office for the initial board members shall be
as follows:

Positions one and two - until June 30, 1870

Pogitiong three and four - until June 3¢, 1971

Pogitions five, six and seven - until June 30, 1972

{d) To accomplish the transition to a commodity beoard
structure where the director appoints a majority of the board
members, the names of the currently elected board members in
positions two, four and gix shall be forwarded to the director for
appointment within thirxty days of the effective date of this
amended marketing order.

{5) Nomination ((and-—electien)) of slected or director-
appointed board menmbers.

{a) Bach vear the director shall call ((for)) a nomination
meeting for elected and/or director-zppointed producer board
members. ((Bueh)) The meeting{s} shall be held at least thirty
days in advance of the date set by the director for the election or
advisory vote of board members.

{b) Notice of ((every—sucih)) a nomination meeting shall be
published in a newspaper of general circulaticn within the major
production area not less than ten days in advance cof the date of
((streh) ) the meeting and, in addition, written notice of every
( (swetdr) } meeting shall be given to all affected producers according
to the list maintained by the ((director-puwrsvant—toREW—I5+65-2606
oftdreget) ) board pursuant to RCW 15.65,295,

{c) Nonrecelpt of notice by any interested person shall not
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invalidate the proceedings at ((such)) the nomination meeting.

{d) Any qualified affected preducer may be nominated orally
for membership on the board at ((such)) the nomination meeting{s) .
Nominaticons may also be made within five days after {{any—such))
the nomination meeting by written petition filed with the director,
signed by not less than five affected producers.

{ (t)r-&~the—reeptiorof—tiris—order—romtrattons mrery—ire—made
at-the-tregswance-heardirg) ) (o) When only one nominee is nominated
by the affected producers for any position, RCW 15.65.250 shall
apply.

{6) Election cor advisgory vote of board members.

{a) {{Members—of—the—board-—shali—te—etocted byseeret—maid
baltiot-within-the-montirofMay) ) An slection or advisory vote shall
be conducted by secret ballot under the supervigion of the director
within the wenth of May. Each affected producer shall be entitled
to one vote. ( (Bffected—producer)) Elected members of the board
shall be elected by a majority of the wvotes cast by the affected
producers. ( (Bachr—affected p;.udu&_,n_u. shatt—be—ertitied—to—orme
wote) ) '

(b} If a nominee does not receive a majority of the votes on
the first ballot, a run-off election shall be held by mail in a
gimilar manner between the two candidates for such position
receiving the largest number of votes.

(c) An_advisory vote shall be conducted for producer board
members appeinted by the director under the provisions of RCHW
15.65.243. The namesg of the two candidates receiving the most
votes_in the advisory vote sghall be forwarded to the director for
potential appointmen:t to the board. In the event there are only
two candidates nominated fox a board position. an advisory vote may
not be heild and the candidates' names shall be forwarded to the
director for potential appointment,

{d). Notice of every election or advisory vote for board
membership shall be published in a newspaper of general circulation
within the major production area not less than ten days in advance
of the date of ((swel)} the election or adviscrv vote. Not less
than ten days prior to every election or advisory vote for board
membership, the director shall mail a ballot of the candidates to
each affected producer entitled to vote whose name appears upon the
list of such affected producers maintained by the ((director—in
accordance—with—REW—I565-2648) ) board pursuant to RCW 15.65.285.
Any other affected producer entitled to vote may obtain a bailot by
application to the director  upon egtablighing his/her
gualifications.

{e) Nonreceipt of a ballot by any affected producer shall not
invalidate the election or advigory vote of any board member.

(7) Vacancies (({prior—to-election)).

{a) In the event of a wvacancy on the board in an elected
position, the remaining members shall select a gualified person to
£i1ll the unexpired tern. The appointment shall be made at the
board's first or second meeting after the position became vacant.

k) .In the event of a wvacancy in a director-appointed
pogition, the posgition ghall be filled as specified in  RCOW
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15.65.270.

(8) Quorum. A majority of the members shall constitute a
quorum for the transaction of all business and the carrying out of
all duties of the board.

(9) Board compensation. No member of the board shall receive
any salary except that each member may be compensated in accordance
with RCW 43.03.230 and shall be reimbursed for subsistence,
lodging, and mileage in accordance with RCW 42.03.050 and
43.03.080, as provided for in RCW 15.65.270. The board may adopt,
by resclution, provigions for reimbursement of actual travel
expensges incurred by members and employees of the board in carrving
out the wprovisiong cof this marketing order pursuant to RCW
15.65.270C,

{10) Powers and duties of the board. The board shall have the
following powers and duties: .

{a) To administer, enforce and control the provisions of this
order as the designee of the director.

(b) To elect a chairman and such other officers as the board
deens advisable.

(c) To employ and discharge at its discretion such personnel,
including attorneys engaged in the private practice of law subject
to the approval and supervision of the attorney general, as the
board determines are necessary and proper to carry out the purpose
of the order and effectuate the declared policies of the act.

(d) To pay only from monies collected as assessments or
advances thereon the costs arising in connection with the
formulation, igsuance, administration and enforcement of the order.

Such expenses and costs may be paid by check, draft or voucher in
such form and in such wanner and upon the signature of the person
as the board may prescribe.

(e) To reimburse any applicant who has deposited with the
director in order to defray the costs of formulating the order.

(£) To establish a "blueberry board marketing revolving fungd®
and ((swch)) the fund to be deposited in a bank or banks or
financial institution or institutions, approved for the deposit of
state funds, in which all money received by the board except as the
amount of petty cash for each day's needs, not to exceed one
hundred dollaxrs, shall be depesited each day or as often during the
day as advisable.

(g) To keep or cause to be kept in accordance with accepted
standards of good accounting practice, accurate records of all
asgessments, paid outs, moneye and other financial transactiong
made and done pursuant to this order. ((Sweh)} Records, books and
accounts shall be audited at least every five vyears subject to
procedures and methods lawfully prescribed by the state auditor.
{ (Bueh}) Books and accounts shall be cloged as of the last day of
each fiscal year of the state of Washington. A copy of such audit
shall be delivered within thirty days after the completion thereof
to the governor, the director, the state auditor and the board.

(h} To require a bond of all board members and employees of
the board in a position of trust in the amount the board shall deem
necessary. The premium for ({such)) a bond or bonds shall be paid
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by the board from assessments collected. ((Sueh)) A bond shall not
be necessary if any ((such}) board member or employee is covered by
any bianket bond covering officials or employees of the state of
Washington,

(i) To prepare a budget or budgets covering anticipated income
and expenses Lo be incurred in carrying out the provisions of the
order during each fiscal yeaxr, At least thirty davs prior to the
beginning of itg fiscal vear, the board shall prepare and submit to
the directcer for approval its research plan, its commoditv-related
education and training plan, and its budget.

() To establish by resolution, a headquarters which shall
continue asg such unless and until so changed by the board. All
records, books and minutes of board meetings shall be kept at such
headquarters.

(k} To adopt rules ((and—reguiations)) of a technical or
administrative nature for the operation of the board, gubiject to
the provisions of chapter 34.04 RCW {(Adninistrative Procedure Act).

(1) To carry out the provisions of RCW 15.65.510 covering the
obtaining of information necessary to effectuate the provisions of
the order and the act, along with the necessary authority and
procedure for obtaining such information.

(m) To bring actions or proceedings upon joining the director
as a party for specific performance, restraint, injunction or
mandatory injunction against any perscn who violates or refuses to
perform the cobligations or duties imposed upon him by the act or
order.

(n) To confer with and cooperate with the legally constituted
authorities of other states and of the United States for the
purpose of obtaining uniformity in the administration of federal
and state marketing wzegulations, licenses, agreements or orders.

(o) To work cogperatively with other local, state, and federal
agencies; universities: and national organizations for the purposes
provided in this order.

(p).To enter into contracts or interadency agreements with any
private ox public agency, whether federal, state, or local.
Personal servige contracts must comply with chapter 39.29 RCOW.

(g} To accept and expend or retain any gifts, beguests,
contributions, or grants from private persong or private and public
agencies.

(r) . To enter into contracts or agreements for research in the
production, irrigatieon, procegsing, transportation, marketing, use,
or distribution of blusberries.

(8} To retain in emerdent gituations the services of private
legal counsel to conduct legal actions on behalf of the commission.
The retention of a private attorney is subiect to review by the
office of the attornev general.

(t} To engage in appropriate fund-raising activities for the
purpose of supporting activities authorized by this order.

(u} To participate in international, federal, state, and looal
hearings, meetings, and other proceedings relating to the
preduction, irrigation, wmapufacture, recgulation, transportation,
distribution, sale, or use of blueberries includinag activities
authorized under RCW 42.17.190, including the reporting of those
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activities to the public disclogsure commission.

(v) To maintain a ligt of the namesg and addressgses of affected
producers that may be compiled from information used to collect
agsessments under the provigiong of this marketing order and data
on _the value of each affected producer's production for a minimum
three~vear period pursuant to RCW 15.65.280,

{w) To maintain a list of the names and addregseg of persons
whe handle blueberries within the affected area and data on the
amount and value of the blueberries handled for a minimum three-
vear period by each person purguant to RCW 15.865.280.

{x) To maintain a list of names and addresses of all affected
persons who produce blueberries and the amount, by unit, of
blueberries produced during the past three vears pursuant to RCW
15.65.295 '

(yv) To maintain a list of all pergons who handle blueberries
and the amount of blueberries handled by sach person during the
past three vears pursuant to RCW 15.65.285.

(z) To establish 2 foundation using commigsion funds as grant
money for the purposes established in this marketing order,

(aa) To carxry out any other grant of authority or duty
provided designees and not specifically set forth in this section.

(11} Procedures for board. _

{a} The board shall hold regular meetings, at least quarterly,
with the time and date therecof to be fixed by resolution of the
board and the meetings shall be held in accordance with chapter
42.30 RCW (Open Public Meetings Act). Notice of the time and place
of regqulary meetings shall be published cn or before Januaryv of each
vear in the Washington State Register. Notice of any change to the
meeting schedule shall be published in the state register at least
twenty davg prior to the rescheduled meeting dats.

(b) The board shall hold an annual meeting, at which time an
annual report will be presented. The proposed budget shall be
presented for discussion at the meeting. Notice of the annual
meeting shall be given by the board at least ten days prior to the
meeting by written notice to each preoducer and by regular wire news
gervices and radio-television press.

(¢} The board shall establish by resolution, the time, place
and manner of calling special meetings of the board with reasonable
notice to the members: Provided, That the notice to_a member of
any @pecial meeting may be waived by a waiver thereof {(by—each))
from that member of the board. HNotice for special meetings shall
be in compliance with chapter 42.30 RCW.

AMENDATORY  SECTION (Amending WSR 01-05-047, filed 2/15/01,
effective 3/18/01)

WAC 16-550-040 Assessments and collecticons. (1) Assessments.
{(a) The annual assesgsment on all wvarieties of blueberries
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shall be four-tenths of a cent per affected unit (pound).

(b} For the purpose of collecting asgessments, the board may:

(i} Reguire handlers to collect producer assessments from
producers whose production they handle, and remit the same to the
board; or

(i1} Require the person subject to the assessment to give
adequate assurance or security for its payment.

{c} Subseguent to the first sale no affected units shall be
transported, carried, shipped, sold, marketed, oxr otherwise handled
or disposgsed of until every due and payable assessment herein
provided for has been paid and the receipt issued. The foregoing
shall include all affected units shipped or scld, both inside and
cutside the state.

{2) Collections. Any moneys collected or received by the
board pursuant tc the provisions of ({the}) this order during or
with respect to any season or year, may be refunded on a pro rata
basis at the close of ({swch)) the season or vear or at the close
of ({such)) a longer period as the board determines to be
reagonably adapted to effectuate the declared policies of this act
and the purposes of {{swek)) this marketing ({egreement—or)) order,
to all persons from whom { (such)) moneys were collected or received
or may be carried over into and used with respect to the next
succeeding season, year or period whenever the board finds that the
same will tend to effectuate ({{such)) the pclicies and purpcses.

(3) Penalties. Any due and payable assegsment herein levied
in ({such)} a specified amount as may be determined by the bhoard
pursuant to the provisions of the act and the order, shall
constitute a personal debt of every perscon so assessed or who
otherwise owes the same, and the same shall be due and payable to
the board when payment is called for by it. In the event any
person fails to pay the board the full amount of ((such)) the
assegament or {{sweh)) other sum on or before the date due, the
board may, and is hereby authorized, to add to ({such}) the unpaid
assessment or sum an amount not exceeding ten percent of the
((same) ) unpaid assessment to defray the cost of enforcing the
collecting of {{the—same)) it. In the event of failure of ((such))
a person or persons to pay any {{such)) due and payable assessment
or other ((such))} sum, the board may bring & civil action against
{{such)) Lthe persen or persons in a state court of competent
jurigdiction for the collection thereof, together with the above
specified ten percent ((thereon)), and ((such)) the action shall be
tried and judgment rendered as in any other cause of action for
debt due and pavyable.
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AMENDATORY SECTION (Amending Order 1116, filed 5/14/69, effective
6/15/69) '

WAC 16-550-060 Termination of the order. { {(Plre—order—shatt
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marketing—seasonT) ) Termination shall be accomplished pursuant £o
ROW 15.65.3183 through 15.65.193.
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REPEALER

The following section of the Washington Administrative Code
ig repealed:

WAC 16-550-030 Marketing order purposes.
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